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The Office of the Common Interest Community Ombudsman has been designated
to review final adverse decisions and determine if they may be in conflict with
laws or regulations governing common interest communities. Such determination
is within the sole discretion of the Office of the Common Interest Community
Ombudsman and not subject to further review.

Complaint

The Complainant submitted a complaint to the Association, dated February 6,
2023. The Association provided a response to the association complaints dated April
25, 2023. The Complainant than submitted a Notice of Final Adverse Decision (NFAD)
to the Office of the Common Interest Community Ombudsman dated May 8, 2023 and
received May 17, 2023.

Authority

The Common interest Community Ombudsman (CICO), as designee of the
Director, is responsible for determining whether a “final adverse decision may be in
conflict with laws or regulations governing common interest communities.” (18VAC 48-
70-120) The process of making such a determination begins with receipt of a NFAD that
has been submitted to this office in accordance with §54.1-2354.4 (Code of Virginia)
and the Common Interest Community Ombudsman Regulations (Regulations). A NFAD
results from an association complaint submitted through an association complaint
procedure. The association complaint must be submitted in accordance with the
applicable association complaint procedure and, as very specifically set forth in the
Regulations, “shall concern a matter regarding the action, inaction, or decision by the
governing board, managing agent, or association inconsistent with applicable laws and
regulations.
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Under the Regulations, “applicable laws and regulations” pertain solely to
common interest community laws and regulations. Any complaint that does not concern
common interest community laws or regulations is not appropriate for submission
through the association complaint procedure and we cannot provide a determin ation on
such a complaint. Common interest community law is limited to the Virginia
Condominium Act, the Property Owners’ Association Act, and the Virginia Real Estate
Cooperative Act.

Pursuant to the Regulations (18 VAC 48-70-90), the only documents that will be
considered when reviewing a NFAD are the association complaint submitted by a
complainant to the association (and any documents included with that original
complaint), the final adverse decision from the association, and any supporting
documentation related to that final adverse decision. Other documents submitted with
the Notice of Final Adverse Decision cannot be reviewed or considered.

This Determination is final and not subject to further review.

Determination

The Complainant has alleged that the Association is in violation of §565.1~1816(A)
and (C)' of the Property Owners’ Association Act. He believes that when the

LA Al meetings of the board of directors, including any subcommittee or other committee of the board of
directors, where the business of the association is discussed or transacted shall be open to ali members of record.
T'he board of directors shall not use work sessions or other informal gatherings of the board of directors to
circumvent the open meeting requirements of this section. Minutes of the meetings ot the board of directors shall be
recorded and shall be available as provided in subsection B of § 8

B. Notice of the time. date, and place of each meeting of the board of directors or of any subcommittee or other
committee of the board of directors shall be published where it is reasonably calculated to be available to a majority
of the lot owners.

A lot owner may make a request to be notified on a continual basis of any such meetings. Such request shall be
made at least once a year in writing and include the lot owner's name, address, zip code, and any email address as
appropriate. Notice of the time, date, and place shall be sent to any lot owner requesting notice (i) by first-class maii
or email in the case of meetings of the board of directors or (ii) bv emait in the case of meetings of any
subcommittee or other committee of the board of directors.

Notice, reasonable under the circumstances, of special or emergency meetings shall be given contemporaneously
with the notice provided to members of the association's board of directors or any subcommittee or other committee
of the board of directors conducting the meeting.

Unless otherwise exempt as relating to an executive session pursuant to subsection C, at least one copy of all agenda
packets and materials furnished to members of an association's board of directors or subcommittee or other
committee of the board of directors for a meeting shall be made available for inspection by the membership of the
association at the same time such documents are furnished to the members of the board ot directors or any
subcommittee or committee of the board of directors.

Any member may record any portion of a meeting that is required to be open. The board of directors or
subcommittee or other committee of the board of directors conducting the meeting may adopt rules (a) governing the
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Association opted to follow the Virginia Nonstock Corporation Act, and specifically
§13.1-8652 of that act, to approve a budget and bylaws, rather than bringing these
issues forward for review and voting in an open meeting, the alleged violation of the
Property Owners’ Association Act occurred. Further, he alleged that by passing a
unanimous consent rather than holding a meeting, the Association denied members the
opportunity to discuss the bylaws and budget, and no minutes were recorded or made
available to owners.

The Association’s final decision stated that it had determined the Nonstock
Corporation Act permitted the Board to take action by unanimous written consent
without a meeting, and that the Bylaws of the Association expressly authorized such
action as well. It further noted that it approved the Budget by unanimous consent, not at

placement and use of equipment necessary for recording a meeting to prevent interference with the proceedings and
(b) requiring the member recording the meeting to provide notice that the meeting is being recorded.

Except for the election of officers, voting by secret or written ballot in an open meeting shall be a violation of this
chapter.

C. The board of directors or any subcommittee or other committee of the board of directors may (i) convene in
executive session to consider personnel matters; (ii) consult with legal counsel; (iii) discuss and consider contracts,
pending or probable litigation, and matters involving violations of the declaration or rules and regulations adopted
pursuant to such declaration for which a member or his family members, tenants, guests, or other invitees are
responsible; or {iv) discuss and consider the personal liability of members to the association. upon the affirmative
vote in an open meeting to assemble in executive session. The motion shalt state specifically the purpose for the
executive session. Reference to the motion and the stated purpose for the executive session shall be included in the
minutes. The board of directors shall restrict the consideration of matters during such portions of meetings to only
those purposes specifically exempted and stated in the motion. No contract, motion, or other action adopted, passed,
or agreed to in executive session shall become effective unless the board of directors or subcommittee or other
committee of the board of directors, following the executive session, reconvenes in open meeting and takes a vote
on such contract, motion. or other action. which shall have its substance reasonably identified in the open meeting.
The requirements of this section shall not require the disclosure of information in violation of law.

D. Subject to reasonable rules adopted by the board of directors. the board of directors shall provide a designated
period during each meeting to ailow members an opportunity to comiient on any matter relating to the association.
During a meeting at which the agenda s limited to specific topics or at a special meeting, the board of directors may
limit the comments of members to the topics listed on the meeting agenda.

Z Except to the extent that the articles of incorporation or bylaws require that action by the board of directors be taken
at a meeting, action required or permitted by this chapter to be taken by the board of directors may be taken without a
meeting if each director signs a consent describing the action to be taken and delivers it to the corporation. However,
if expressly authorized in the articles of incorporation, action required or permitted by this chapter 1o be taken by the
board of directors may be taken without a meeting by fewer than all of the directors, but not less than the greater of
(i) a majority of the directors in office or (ii) a quorum of the directors as required by the articles of incorporation or
bylaws, if the requisite number of directors sign a consent describing the action to be taken and deliver it to the
corporation, except such action shall not be permitted to be taken without a meeting if any director objects to the
taking of such proposed action. To be effective, such objection shall have been delivered to the corporation no later
than ten business days after notice of the proposed action is given. The corporation shall promptly notify each director
of any such objection. Any actions taken without a meeting shall comply with any voting requirements established in
the articles of incorporation or bylaws. If corporate action is to be taken under this subsection by fewer than all of the
directors, the corporation shall give written notice of the proposed corporate action, not less than 10 business days
before the action is taken. or such longer period as may be required by the articles of incorporation or bylaws, to all
directors. The notice shall contain or be accompanied by a description of the action to be taken. Notwithstanding any
provision of this subsection, corporate action may not be taken by fewer than all of the directors without a meeting if

the action also reguires adogtion by or aggroval of the members.
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a meeting, in compliance with the Virginia Nonstock Corporation Act. The Association
wrote that no further action was required by the Board.

This office has always been a firm believer in transparency and inclusiveness in
associations, especially when related to meetings. However, while | understand the
Complainant's concerns, the laws that govern associations, which in this case would be
the Property Owners’ Association Act and the Nonstock Corporation Act, do not prohibit
actions without meetings, and in fact, the Nonstock Corporation Act allows them under
§13.1-865. Whether members in this association must be provided an opportunity to
discuss the budget and vote on the budget in an open meeting is dependent upon its
governing documents and not common interest community law.

The board members signed a “Unanimous Written Consent of the Board of
Directors in Lieu of Meeting,” which specifically means that they signed the document in
lieu of having a meeting. By signing the document and not holding a meeting, the
provisions of §55.1-1816 are not applicable, since there was no meeting for which they
needed to provide notice, minutes, or follow the requirements for an executive session.
This office cannot determine whether the Nonstock Corporation Act was properly
applied, since it does not fall under our authority, nor can we determine if the governing
documents required that a meeting be held so that association members could discuss
and vote on the budget, since we have no authority to interpret or apply an association’s
govern documents. | do not find that the Association is in violation of §55.1-1816 since
there is no evidence that a meeting was held, which means none of the requirements
outlined in that statute are applicable.

Required Actions

No action is required of the Association.
Please contact me if you have any questions.

Sincerely,

Heather S. Gillespie
Common Interest Community Ombudsman

cc: Board of Directors
The Ridges of King George Homeowners’ Association, Inc.
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