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The Office of the Common Interest Community Ombudsman has been designated
to review final adverse decisions and determine if they may be in conflict with
laws or regulations governing common interest communities. Such determination
is within the sole discretion of the Office of the Common Interest Community
Ombudsman and not subject to further review.

Complaint

The Complainant submitted a complaint to the Association, dated June 29, 2022.
The Association provided a response to the association complaints dated October 4,
2022. The Complainant than submitted a Notice of Final Adverse Decision (NFAD) to
the Office of the Common Interest Community Ombudsman dated October 21, 2022
and received October 25, 2022.

Authority

The Common Interest Community Ombudsman (CICO), as designee of the
Director, is responsible for determining whether a “final adverse decision may be in
conflict with laws or regulations governing common interest communities.” (18VAC 48-
70-120) The process of making such a determination begins with receipt of a NFAD that
has been submitted to this office in accordance with §54.1-2354.4 (Code of Virginia)
and the Common Interest Community Ombudsman Regulations (Regulations). A NFAD
results from an association complaint submitted through an association complaint
procedure. The association complaint must be submitted in accordance with the
applicable association complaint procedure and, as very specifically set forth in the
Regulations, “shall concern a matter regarding the action, inaction, or decision by the

governing board, managing agent, or association inconsistent with applicable laws and
regulations.
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Under the Regulations, “applicable laws and regulations” pertain solely to
common interest community laws and regulations. Any complaint that does not concern
common interest community laws or regulations is not appropriate for submission
through the association complaint procedure and we cannot provide a determination on
such a complaint. Common interest community law is limited to the Virginia
Condominium Act, the Property Owners’ Association Act, and the Virginia Real Estate
Cooperative Act.

Pursuant to the Regulations (18 VAC 48-70-90), the only documents that will be
considered when reviewing a NFAD are the association complaint submitted by a
complainant to the association (and any documents included with that original
complaint), the final adverse decision from the association, and any supporting
documentation related to that final adverse decision. Other documents submitted with
the Notice of Final Adverse Decision cannot be reviewed or considered.

This Determination is final and not subject to further review.

Determination

The Complainant alleges that “a limited common element “garage fee”
assessment from unit owners who have a garage is not a legitimate common expense
recognized in the Hiddenbrooke Declaration (Declaration) or the Hiddenbrooke Bylaws
as amended 2018 (Bylaws) and, as such, is not a lawful assessment under Section
55.1-1964" of the Virginia Condominium Act (VA Condo Act).” The Complainant further

—

FA. Except to the extent that the condominium instruments provide otherwise, any common expenses associated
with the maintenance, repair, renovation, restoration, or replacement of any limited common element shall be
specially assessed against the condominium unit to which that limited common element was assigned at the time
such expenses were made or incurred. [f the limited common element involved was assighed at that time to more
than one condominium unit, however, such expenses shall be specially assessed against each such condominium unit
equally so that the total of such special assessments equals the total of such expenses, except to the extent that the
condominium instruments provide otherwise.

B. To the extent that the condominium instruments expressly so provide, any other common expenses benefiting less
than all of the condominium units, or caused by the conduct of less than all those entitled to occupy the same or by
their licensees or invitees, shall be specially assessed against any condominium unit involved, in accordance with
such reasonable provisions as the condominium instruments may make for such cases. The executive board may
impose reasonable user fees.

C. To the extent that the condominium instruments expressly so provide, (i) any common expenses paid or incurred
in making available the same off-site amenities or paid subscription television service to some or all of the unit
owners shall be assessed equally against the condominium units involved and (ii) any common expenses paid or
incurred in providing metered utility services to some or all of the units shall be assessed against each condominium
unit involved based on its actual consumption of such services.

D. The amount of all common expenses not specially assessed pursuant to subsection A, B. or C shall be assessed
against the condominium units in proportion to the number of votes in the unit owners' association appertaining to
each such unit, or, if such votes were allocated as provided in subsection B of § 55 | 1'% 3, those common expense
assessments shall be either in proportion to those votes or in proportion to the units' respective undivided interests in
the common elements, whichever basis the condominium instruments specify. Such assessments shall be made by

. _ _____ . . . _
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alleges that the fee is being collected under false pretenses and is not being properly
placed into the association’s reserve fund. The Complainant believes the monies are
being improperly used for the general benefit of all owners. Importantly, the
Complainant notes that this issue has been ongoing since 2007.

While rare, there are times when the time for filing a complaint against a regulant
comes into play with a determination, and this is one of those times. Under §54.1-
307.1,%2 a complaint must be submitted to this agency within three years of the act,

the unit owners' association annually, or more often if the condominium instruments so provide. No change in the
number of votes in the unit owners' association appertaining to any condominium unit shall enlarge, dim inish, or
otherwise affect any liabilities arising from assessments made prior to such change.

E. Except to the extent otherwise provided in the condominium instruments, if the executive board determines that
the assessments levied by the unit owners' association are insufficient to cover the common expenses of the unit
owners' association. the executive board may levy an additional assessment against ali of the units in proportion to
their respective undivided interests in the common elements. The executive board shall give written notice (o the
unit owners stating the amount of, the reasons for, and the due date for payment of any additional assessment. If the
additional assessment is to be paid in a lump sum, payment shall be due and payable no earlier than 90 days after
delivery or mailing of the notice.

All unit owners shall be obligated to pay the additional assessment unless the unit owners by a majority of votes
cast, in person or by proxy, at a meeting of the unit owners' association convened in accordance with the provisions
of the condominium instruments within 60 days of the delivery or mailing of the notice required by this subsection,
rescind or reduce the additional assessment. No director or officer of the unit owners' association shall be liable for
failure to pertorm his fiduciary duty if an additional assessment for the funds necessary for the director or officer to
perform his fiduciary duty is rescinded by the unit owners' association in accordance with this subsection. The unit
owners' association shali indemnify such director or officer against any damage resulting from any claimed breach
of fiduciary duty due to the assessment for the necessary funds rescinded by the unit owners' association in
accordance with this subsection.

F. Neither a unit owned by the declarant nor any other unit may be exempted from assessments made pursuant to
this section by reason of the identity of the unit owner,

G. All condominium instruments for condominiums created prior to January 1, 1981, are hereby validated
notwithstanding noncompliance with the first sentence of subsection D if they provide instead that the amount of all
common expenses not specially assessed pursuant to subsection A, B, or C shall be assessed against the
condominium units in proportion (o their respective undivided interests in the common efements.

H. Except to the extent that the condominium instruments or the association's rules or regulations provide otherwise,
an executive board may impose a late fee, not to exceed the penalty provided for in § )|+, for any assessment
or installment that is not paid within 60 days of the due date for payment of such assessment or installment.

ZA. Except as otherwise provided in § and subsections B and C of this section, any complaint against a
regulant for any violation of statutes or regulations pertaining to the regulatory boards within Subtitle [1 (§ - |

et seq.) of this title or any of the programs which may be in another title of the Code for which any regulatory
board within Subtitle [ has enforcement responsibility, in order to be investigated by the Department, shall be made
in writing, or otherwise made in accordance with Department procedures, and received by the Department within
three years of the act, omission or occurrence giving rise to the violation. Public information obtained from any
source by the Director or agency staff may serve as the basis for a written complaint against a regulant.

B. However, where a regulant has materially and wilifully misrepresented, concealed or omitted any information
and the information so misrepresented, concealed or omitted is material to the establishment of the violation, the
complaint may be made at any time within two years after discovery of the misrepresentation, concealment or
omission.
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omission or occurrence giving rise to the violation. Based on the information provided in
the complaint, it is clear that this has been an ongoing concern since 2007. As such,
the time for filing a complaint (or Notice of Final Adverse Decision) has passed.

Even if the time for filing had not passed, the complaint submitted to the
Association upon which the Notice of Final Adverse Decision relies is based on the
definition of a limited common expense under the condominium instruments, which
takes it out of our authority, since we cannot interpret or enforce the governing
documents of an association. Since this office cannot review those documents, it cannot
determine the nature of the garages and the paved area outside them. Ultimately,
nearly the entirety of §55.1-1964 of the Condominium Act would require a review of the
condominium instruments to determine the applicability of the types of assessments
outlined in the statute. Without reviewing the instruments, there is no way to determine
if the condominium instruments “provide otherwise” or “expressly so provide.” For all
these reasons, a determination cannot be provided.

Required Actions

No action is required of the Association.
Please feel free to contact me if you have questions.

Sincerely,

A R 279

Heather S. Gillespie
Common Interest Community Ombudsman

cc: Board of Directors
Hiddenbrooke Condominium Unit Owners Association

]

York / Hiddenbrooke CUOA | CICO Determination Page 4



